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PAS Testimony Allowed Under Frye Test

n expert's testimony re-
garding parental alienation
syndrome (PAS) in a cus-

tody modification proceeding was
approved by the Illinois Supreme
Court. Marriage of Bates, 819 N.E.2d
714 (11l. 20040) involved a lengthy
hearing with extensive testimony
from various mental health ex-
perts. The father sought sole cus-
tody of the child by modifying the
prior joint custody arrangement
with primary physical custody in
the mother.

PAS DEFINED BY EXPERTS

As the proponent of the PAS
testimony, the father proffered
three expert witnesses and 136
articles from peer-reviewed pub-
lications as exhibits. The mother
proffered no witnesses and no
exhibits.

Dr. R. Christopher Barden, an
attorney and a psychologist li-
censed in Minnesota and Texas,
testified that he was familiar with
PAS and that he believed every-
one in the social sciences field was
familiar with the term. He charac-
terized PAS as a useful and clear
description of a set of symptoms
or clusters, commonly seen In
child custody proceedings, when
one parent was actively involved
in turning a child against the other
parent. He testified that PAS was
generally accepted in the relevant
scientific community. He based

his opinion on his clinical experi-
ence and on his extensive perusal
of peer-review publications refer-
encing the syndrome. He identi-
fied several peer-reviewed articles
submitted by Dr. Richard Gard-
ner and other authors describing
and authenticating PAS. Copies
of these articles were admitted in
evidence. In Dr. Barden’s opinion,
the concept of PAS was not novel,
having been first referenced in
1994 by the American Psychologi-
cal Association. Although PAS was
not described in the Diagnostic
and Statistical Manual of Mental
Disorders, Fourth Edition (DSM-
[V), published by the American
Psychiatric Association in 1994,
Dr, Barden did not believe that
fact indicated rejection of the syn-
drome, noting that another revi-
sion of the DSM was expected in
2010.

Dr. Richard Gardner, a board-
certified psychiatrist and a clini-
cal professor of child psychiatry,
also testified. He referenced sev-
eral books on PAS and an index
of 59 articles on PAS written by
his peers. He had written 13 pub-
lished articles on PAS. He de-
scribed PAS as a disorder arising
primarily, if not exclusively, in the
context of child custody disputes.
[t resulted from the combina-
tion of one parent’s “program-
ming or brainwashing” a child
into a “campaign of denigration”
against the other parent, and the
“undue indoctrination of the
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child by the programming parent
with his or her own inflated ‘con-
tributions.”” He testified that PAS
was generally accepted in the rel-
evant psychiatric and psychologi-
cal communities.

Dr. Robert B. Shapiro, a clini-
cal psychologist licensed in Illi-
nois and a member of the Board of
Evaluators used by the local courts
to evaluate families in custody dis-
putes, also testified that PAS was
generally accepted by the relevant
psychological community, observ-
ing that “I don’t know anybody
who doesn’t accept it.” Dr. Shapiro
himself had diagnosed PAS many
times and testified often in court
on the subject.

The trial court found “that the
principle of Parental Alienation
Syndrome is sufficiently estab-
lished to have gained general ac-
ceptance in the particular field,”
and allowed the testimony into
evidence.

APPLYING FRYE

On appeal, the mother argued
that Dr. Gardner’s testimony did
not satisfy the reliability require-
ments in Frye v. United States, 293
F. 1013 (D.C. Cir. 1923) and, thus,
should have been barred. Frye
observed that,

Just when a scientific
principle or discovery
crosses the line between



the experimental and
demonstrable states is
difficult to define. Some-
where in this twilight
zone the evidential force
of the principle must be
recognized, and while
courts will go a long way
in admitting expert tes-
timony deduced from a
well-recognized  scien-
tific principle or discov-
ery, the thing from which
the deduction is made
must be sufficiently es-
tablished to have gained
general acceptance in the
particular field in which
it belongs.

According to the appellate
court, evidence at trial established
that the PAS had been described
in peer-reviewed literature dating
from the late 1980s; was not a nov-
el principle, being first referenced
by the American Psychological
Association in 1994; and that PAS
was a recognized condition and
generally accepted in the field of
psychology. As to the question of
whether PAS remained a new or
novel concept several years after
it was first described in the litera-
ture, the only evidence the trial
court heard was that it was gener-
ally accepted in the field of psy-
chology.

The appellate court noted that
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Dr. Gardner and PAS has been
harshly criticized by some schol-
ars. However, no PAS critics tes-
tified at the Frye hearing in this
case, nor was any other testimo-
ny presented in opposition to the
general acceptance of PAS. But,
even though the trial court found
PAS generally accepted in the rel-
evant scientific community, Dr.
Gardner’s PAS testimony was not
a basis for the trial court’s judg-
ment granting sole custody to the
father. Instead, the trial court re-
lied on the statutory standards,
finding that the mother had in-
terfered with the child’s ability to
build a close and continuing rela-
tionship with the father.



